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This is an appeal against the judgment of the High Court of Kaduna State, Zaria Judicial Division in Suit No. KDH/Z/46/2002 delivered on the 12th day of November 2003. By paragraph 9 of their Statement of claim dated 23/4/03 at pages 62-63 of the printed record the respondents herein as plaintiffs before the lower court sought the following reliefs against the present appellants as defendants:

          “9.   
WHEREOF THE PLAINTTIFFS individually and collectively claim against the        Defendants jointly and individually as follows:

(i) A DECLARATION that the Annual General and Delegates Meeting of the Nigerian medical Association held from the 24th to the 28th of April, 2002 at the Abdulsalam Abubakar Youth Center Minna Niger State of Nigeria and the Election of officers of the Association for the period 2002 to 2004 during which delegates of the various branches from Thirty-five (35) States of the Federation and Abuja Capital Territory attended and actively participated, were valid, proper, lawful and constitutional, and therefore subsisting.
(ii) A DECLARATION that the election of the first to the sixth Plaintiffs respectively at the aforementioned General Conference and Delegates meeting of the Nigeria medical Association being valid lawful and constitutional and in accordance with all valid and subsisting guidelines of such election of Officers of the Nigerian Medical Association empowers the Plaintiffs and the 7th Plaintiff being the Editor-in-Chief of the Association to conduct, administer and co-ordinate the affairs of the Nigerian Medical Association from the 27th of April, 2002 until the end of the Officers’ tenure in the year 2004.
(iii) AN ORDER OF PERPETUAL INJUNCTION restraining the Defendants, their agents, servants, privies or whosoever named person or persons, actually or purporting to act for any or all of the four Defendants from interfering with and/or obstructing the lawful and constitutional functions and activities of any and all the Plaintiffs in their respective capacities afore-stated.

(iv) AN ORDER deeming as proper service on the Defendants any service carried out by the duly authorized officers of this court on Defendants’ Counsel at the address within jurisdiction given by the Defendants’ Counsel himself which is, care of Nigerian Law Publications, Ahmadu Bello Way, Kaduna.

(v) AN ORDER specifically ruling that the four Defendants have no defence to this action.”

After service on them of the writ of summons, the appellants filed a Memorandum of Conditional Appearance. They also filed a motion on notice challenging the jurisdiction of the High Court of Kaduna State to entertain the Respondent’s claim and the competence of the respondents to maintain the action. The respondents filed a counter affidavit to the said motion. The motion was adjourned for hearing but was eventually not heard up till the time the lower court delivered its judgment in the suit.
Apart from one appearance by learned counsel to the appellants on 27/6/02 when the motion to strike out the suit was adjourned to 1st  August 2002 for hearing, there was no further representation for the appellants throughout the proceedings before the lower court up till judgment.

At the trial of the suit the respondents called one witness, the 1st respondent herein who testified on their behalf and tendered one exhibit in support of their claims. He was not cross-examined on his evidence. At the conclusion of the trial learned counsel to the respondent submitted a written address with the leave of the court. In a considered judgment the learned trial judge granted reliefs (i), (ii) and (iii) contained in paragraph 9 of the Statement of Claim. The judgment is at pages 68-72 of the printed record. At pages 71-72 of the record the learned trial judge held as follows:


“ I have examined the provisions of Exhibit P1  and the evidence of the Plaintiffs, and I am of the view that based on the evidence before the court the annual general and delegates meeting and elections of the N.M.A. that were held at the Abdusalam Abubakar Youth Centre, Minna from the 24/4/2002 to 28/4/2002 and its NEC election held at Ibadan were all done in strict compliance with the provisions of Exhibit P1. Accordingly therefore judgment is hereby entered for the Plaintiffs and against the Defendants jointly and severally as follows:-
(i) “The Annual General and Delegates Meeting of the Nigerian Medical Association held from the 24th to the 28th of April, 2002 at the Abdusalam Abubakar Youth Center Minna Niger State of Nigeria and the Election of Officers of the Association for the period 2002 to 2004 during which delegates of the various branches from Thirty-five  (35) States of the Federation and Abuja Capital Territory attended and actively participated, were valid, proper, lawful and constitutional, and therefore subsisting.
(ii) The election of the first to the sixth Plaintiffs respectively at the aforementioned annual, general and delegates meeting of the N.M.A. being valid, lawful, constitutional and in accordance with all valid and subsisting guidelines for the election of officers of the N.M.A. entitles the Plaintiffs to conduct, administer and co-ordinate the affairs of the N.M.A. from the 27th of April, 2002 until the end of their tenure in the year 2004.

(iii) Accordingly therefore the Defendants, their agents, servants, privies or whosoever are hereby restrained from interfering with or obstructing the lawful and constitutional functions and activities of any and all the Plaintiffs”.
Dissatisfied with this judgment the appellants have appealed to this court by their Notice of Appeal dated 4/12/03 constituting of 8 grounds of appeal.

In accordance with the rules of practice and procedure of this court the parties duly filed and exchanged their respective briefs of argument. In the Appellant’s brief dated 5/4/04 and filed on 7/4/04 four issues were formulated for determination in this appeal as follows:

1. “Whether the lower court has jurisdiction to entertain the Respondent’s claims in view of the provisions of the Constitution of the Federal Republic of Nigeria, 1999 and of the High Court Law of Kaduna State (Cap 67) 1991 or both? (Grounds 1, 3, 4 and 6 of the Notice of Appeal).

2. Whether the lower court should not have heard and disposed of the Appellants’ motion on notice dated 25th June 2002 challenging its jurisdiction before assuming jurisdiction over the suit and delivering the Judgment now appealed against? (Ground 7 of the Notice of Appeal.

3. Whether the Respondents have the locus standi and competence to maintain their claims in the lower court? (ground 2 of the Notice of Appeal).
4. Assuming that the lower court has jurisdiction and the Respondents has (sic) locus standi, whether the Respondents had established or proven their claims as to be entitled to judgment in the lower court? (Grounds 5 and 8 of the Notice of Appeal).”

In response the respondents filed a Notice of Preliminary Objection dated 8/10/04 and filed on 25/10/04. Arguments in support of the preliminary objection were incorporated in the respondents’ brief dated 8/10/04 and filed on 19/1/05 with the leave of this court granted on the same date. Alternatively, at pages 6-7 of the respondents’ brief two issues were formulated for determination in this appeal thus:
1. “Whether the trial court did not possess the jurisdiction to entertain the matter culminating into this appeal and whether the respondents lacked the requisite locus standi to institute the case now on appeal. (Grounds 1, 2, 3, 4 and 7 of the Notice of Appeal).
2. Whether the trial court was not right to have awarded the reliefs it awarded to the respondents having regard to the uncontradicted averments contained in the statement of claim and the unchallenged testimony of the sole witness for the respondents”. (Grounds 5, 6 and 8 of the Notice of Appeal).

The Appellants filed a Reply brief in response to the respondents’ preliminary objection and in reply to the arguments in support of the issues formulated in the respondents’ brief.
At the hearing of this appeal on 5/4/05 the parties adopted their respective briefs. Learned counsel for the appellants, Mr. Nwabu’ Okoye, urged the court to allow the appeal. Learned counsel for the respondents, Mr. Tafa Ahmed, urged the court to uphold their preliminary objection or alternatively to dismiss the appeal.
Before considering the merits of the appeal it is necessary to address the preliminary objection filed by the respondents. By their Notice of Preliminary Objection dated 8/10/04 the respondents challenge the competence of the Notice of Appeal, particularly ground 7 and reliefs 3, 4 and 5 thereof for the following reasons:

1. “Ground 7 is incompetent having not arisen from the judgment of the trial court now on appeal.

2. Reliefs 3, 4 and 5 on the Notice of Appeal were neither in existence before the trial court nor considered nor pronounced upon by the trial court.

3. Reliefs 3, 4, and 5 are incompetent and liable to be struck out, having no foundation to ground them.

4. Arguments were not canvassed to cover some of the complaints in the grounds of Appeal under the applicable issues for determination.

5. The offensive grounds of Appeal together with prayers 3, 4 and 5 on the notice of appeal are liable to be struck out”.
For ease of reference I reproduce hereunder ground 7 of the notice of appeal and reliefs 3, 4 and 5 contained therein:


GROUND 7 (without its particulars):


“The learned trial judge erred in law and lacked jurisdiction to deliver the judgment dated 12th November, 2003, having failed or refused to rule either way on the Appellants’ motion on notice dated 25th June, 2002 challenging the jurisdiction of the learned trial judge and of the High Court of Kaduna State to adjudicate on the substantive claim”.
  RELIEFS 3, 4 AND 5

 (3) “A DECLARATION that the Annual Delegates Meeting and General Meeting of the Nigeria Medical Association (NMA) which purportedly held in Minna, Niger State from 24th April, 2002 to 28th April, 2002 together with the alleged elections therein of the Respondents as national Officers of the NMA are all unlawful, invalid, unconstitutional and in addition, contemptuous of the order of interim injunction made by the Federal High Court lagos in Suit No. FHC/L/CS/297/2002: DR. ORE FALOMO & OTHERS versus DR. DOMINIC OSAGHAE & OTHERS on 11TH April, 2002.
 (4) AN ORDER OF INJUNCTION restraining the Respondents whether acting by themselves, their agents, privies or otherwise however from acting as or otherwise parading themselves as officers of the Nigeria Medical Association (NMA) pending the hearing and determination of Suit No. FHC/L/297/2003: DR. ORE FALOMO & OTHER versus DR. DOMINIC OSAGHAE & OTHERS challenging the conduct of the election through which the Respondents were purportedly elected and which suit commenced before suit No. KDH/Z/46/2002, above, the subject of this appeal.
 (5)  SUCH FUTHER OR OTHER reliefs as the court of Appeal will deem appropriate in the circumstances”.

With regard to ground 7 of the Notice of Appeal, it was argued on behalf of the respondents at pages 3-4 of their brief that there is nowhere in the judgment of the trial court where it considered the motion on notice dated 25th day of June 2002. Learned counsel submitted that the complaint of refusing to rule on or to consider the said motion does not arise from the judgment of the trial court. He submitted that it is settled law that where a ground of appeal does not arise from the judgment appealed against it is incompetent and liable to be struck out. He referred to the case of: Abiola Vs Abacha (1997) 6 NWLR (509) 413 at 425; A.G. Anambra State Vs Okeke (2002) 12 NWLR (782) 575 at 619. He urged the court to strike out the said ground of appeal. 

In urging the court to dismiss the objection, Learned counsel for the appellants submitted that in so far as the complaint is that the trial court ignored or refused to rule on a pending application before the delivery of its judgment then the ground of appeal raising that issue is related to the judgment appealed against. He conceded that the case of: A.G. Anambra State Vs Okeke (Supra) is authority for the submission that the basis for any appeal must relate to the decision of the court from which the appeal lies. In addition he relied on the definition of the phrase “related to” at page 840 of The New Webster’s Dictionary of the English Language (International edition) and the case of: Afro Continental (Nig.) Ltd. & Anor. Vs Co-Operative Association of Professionals Inc. (2003) 5 NWLR (813) 303 at 316E.  
Both learned counsel have correctly stated the position of the law to the effect that the grounds of appeal must arise from or be related against. It is not in dispute between the parties that the appellants herein filed a motion on notice dated 25/6/02 challenging the jurisdiction of the lower court to entertained the respondents’ claims. From the proceedings of 27/6/02 at page 65 of the printed record the said application was adjourned to 1/8/02. There is also no record of what transpired on 1/8/02 for hearing. There is also no record of any subsequent proceedings in relation to that application. However the record does show that there was no further representation for the appellants after 27/6/02 up till time judgment was delivered in the suit.
In the case of: Afro Continental (Nig.) Ltd. & Anor. Vs Co-Operative Association of Professionals Inc. (2003) 5 NWLR (supra) relied upon by learned counsel to the appellants, before the learned trial judge proceeded to enter judgment in the suit, his attention was specifically drawn to the fact that although an earlier motion challenging the court’s jurisdiction was fixed for hearing on the day in question, learned counsel to the defendant had filed another motion the previous day, with which he intended to replace the earlier one. A copy of the new motion and the receipt for filing it were shown to the learned trial judge who had observed that the subsequent motion was not in the court’s file. In spite of being shown the subsequent motion that was fixed for that he was not in a position to do so. The learned trial judge thereupon dismissed the application and entered judgment in favour of the plaintiff in that suit on the Undefended List.

His Lordship, Mohammed, JSC at page 317 F-H held:

“It is settled law and mandatory that a court must make a decision and pronounce on every application which is before it and failure to do so is a breach of fair hearing… The refusal of the judge to fix a date for the hearing of the application or to decline to hear an application duly  filed in the registry amounts to a deliberate refusal to hear the application. It is therefore a breach of fundamental right to fair hearing as enshrined in the Constitution.” (Emphasis mine). 

In the instant case, after a careful perusal of pages 65-72 of the printed record it is evident that the pending application challenging the court’s attention at any time from 27/6/02 when it was first adjourned for hearing up till the time the judgment was delivered. No reference was made to the application in the judgment. The case of: Afro Continental (Nig.) Ltd. & Anor. Vs Co- Operative Association of Professionals Inc. (supra) is thus not applicable does not arise from the judgment appealed against. In the circumstances I hold that ground 7 is incompetent. It is accordingly struck out. It follows that the appellants’ issue 2 formulated from ground 7 is also incompetent and accordingly struck out.

I shall now consider reliefs 3, 4 and 5 as contained in the Notice of Appeal and reproduced earlier in this judgment.

It is contended on behalf of the respondents that since the appellants did not file a counter claim before the lower court the aforesaid reliefs are being sought in this court for the first time. It was further argued that being an appellate court this court has no jurisdiction to grant a substantive relief that was neither raised and canvassed before nor prouncounced upon by the trial court. Learned counsel for the respondents submitted that reliefs 3, 4 and 5 in the Notice of Appealed are incompetent and liable to be struck out. He relied on: Akpa Vs Itodo (1997) 5 NWLR (506) 589 at 604; Adenuga Vs Odumeru (2001) 2 NWLR (696) 184 at 201-202; A.G. Anambra State Vs Okeke (supra) at 619.

He referred to Section 16 of the court of Appeal Act Cap 75 Laws of the Federation of Nigeria 1990 and submitted that the provision empowers this Court to exercise only those powers and award those reliefs that could be granted by the trial court. He argued that in the absence of a counter claim filed by the appellants the lower court had no jurisdiction to grant the declaratory and injuctive reliefs now being sought before this court. He noted further that the reliefs sought would affect the interests of the Nigerian Medical Association (N.M.A), which is not a party to these proceedings. He submitted that this would decline to make an order that would affect non-parties to the proceedings. He relied on: Osunrinde Vs Ajamogun (1992) 6 NWLR (246) 156 at 187 and Saeckler Vs Tanimola (1995) 4 NWLR (389) at 377.

In reaction to this submission, learned counsel for the appellants submitted that the power granted to this Court under Section 16 of the Court of Appeal Act to “ make any order necessary for determining the real question in controversy in the appeal” is not limited to the claims of the respondents that were considered before the trial court. He submitted that the power of this court below is authorized to make” is not dependent on whether the defendant has a counter claim before the lower court but on whether the order of injunction sought before this court is one which the lower court could ordinarily grant. He submitted that by virtue of Section 19  of the High Court of Kaduna State Cap 67 and Oder 32 Rule 1 (1) of the High Court (Civil Procedure) Rules of Kaduna State 1989 any party  to an action can seek for an injunction, whether a claim for injunction is included counsel submitted that relief 5 is an omnibus relief, which is competent having regard to the provisions of Section 6 (6) (a) of the Constitution of the Federal Republic of Nigeria 1999 and Section 16 of the Court of Appeal Act. On the aim and purport of Section 16 of the Court of Appeal Act he referred to: The Owners of the M.V. Lupex Vs Nigerian Overseas Chartering and Shipping Ltd. : In Re: The Vessel M.V. Lupex (1993) 2 NWLR (278) 670 at 687 B-F. Based on this authority he submitted that the reliefs sought are justified in order to avoid sending the case back to the lower court for determination and to resolve conclusively the issues in controversy in the appeal.

He urged the court to disregard the contention that the N.M.A. is not a party to the proceedings on the ground that from the statement of Claim at pages 60-63 of the printed record the respondents commenced the suit before the lower court as representatives and national officers of the N.M.A. thereby making the N.M.A. a party to the suit either directly or indirectly. He relied on the case of: Julius Berger Plc Vs Friday Femi (1993) 5 NWLR (295) 612 at 619 E 620 AB. He submitted that the cases of: Osunrinde Vs Ajamogun (supra) and Saeckler Vs Tanimola (supra) cited by learned counsel to the respondents are irrelevant in the circumstances. He urged the court to dismiss the objection. 
Section 16 of the Court of Appeal Act provides: 


“The Court of Appeal may, from time make any order necessary for determining the real question in controversy in the appeal, and may amend any direct the court below to inquire into and certify its findings on any question which the court of Appeal thinks fit to determine before final judgment in the appeal and may make an interim order or grant any injunction which the court below is authorized to make or grant and may direct any necessary inquires or grant and may direct any  necessary inquiries or accounts to be made or taken generally and shall have full jurisdiction over the whole proceedings as if the proceedings had been instituted in the court of Appeal as court of first instance and may re-hear the case in whole or in part or may remit it to the court below for the purpose of such re-hearing and may give such other directions as to the manner in which the case in accordance with the powers of that court, or, in the case of an appeal from the court below in that court’s appellate jurisdiction, order the case to be-heard by a court of competent jurisdiction.”

The nature of an appeal was aptly stated by Oguntade, J.C.A. (as he then was) in: Akpa Vs Itodo (1997) 5 NWLR (506) 589 at 604 C-D thus:
“Generally, an appeal is regarded as a continuation of the original suit rather that the inception of a new action. Because of this, in an appeal, parties are normally confined to their case as pleaded in the court of first instance…..An appeal being a judicial examination by a higher Court of the decision of an inferior court, it follows that such examination should normally and more appropriately be confined to the facts and issues that came before the inferior Court for decision.” (Underlining mine).
 I have thoroughly examined the printed record in this appeal. The appellants did not file any pleading before that court and consequently did not make any claims before that court. By their relief 3 the appellants are seeking a declaration in this court in respect of a claim not made before the lower court. Relief 4, which is for an injunction is and lary to and dependent upon the declaration bary made. It is not a relief that can stand on its own. As submitted by learned counsel for the appellants Section 16 of the Court of Appeal Act empowers this Court to grant any injunction, which the lower court is authorized to make or grant. In the circumstances of this case could it be said that the lower court would have been authorized to grant the an order of injunction that is contingent upon a claim that is not before it? I think not. I am unable to agree with the contention of learned counsel for the appellants, relying on In Re: The Vessel M.V. Lupex (1993) 2 NWLR (supra) at 687 B-F, that seeking relief 3 and 4 before this court would avoid a situation where the case would have to be sent back to the lower court for determination.

The respondents sought declaratory and injunctive reliefs before the lower court. The appellants did not file any pleadings and did not attend the trial. The issue before the lower court was therefore either to grant or refuse those reliefs. The issue of making declaratory and injunctive orders in favour of the appellants in the events that respondents failed to establish their case did not arise.  Declaratory orders are made at the discretion of the trial judge after hearing evidence in respect thereof. See: Jikantoro Vs Dantoro (2004) 5 S.C. (Part II) 1 at 15 lines 15-25. I agree with the view expressed by Tobi, J.C.A. (as he then was) in the case of: In Re: The Vessel M.V. Lupex (supra) that Section 16 of the Court of Appeal Act is “not a reservoir to accommodate any or all matters that ought to be heard by a trial court.” 
In the circumstances I hold that reliefs 3 and 4 contained in the notice of appeal are incompetent. They are accordingly struck out. Relief 5 is an omnibus prayer and I hold that is competent. The complaint in ground 4 of the objection is vague and was not argued in the respondents’ brief. It is therefore discountered. In conclusion the priminary objection to Ground 7 and reliefs 3 and 4 contained in the notice of appeal dated 4/12/03 succeeds. The said ground and reliefs are accordingly struck out.

I shall now consider the merits of the appeal. The issues formulated by the parties in this appeal have been reproduced earlier in this judgment. The respondents’ issue 1 combines the appellants’ issues 1 and 3, while the respondents’ issue 2 is similar to the appellents’ issue 4. I propose to determine this appeal based on issues 1, 3 and 4 formulated by the appellants, issue 2 having been struck out as they are more precise. Issues 1, 3 and 4 are accordingly re-numbered 1, 2 and 3 respectively.

ISSUE NO 1

Whether the lower court has jurisdiction to entertain the Respondent’s claims in view of the provisions of the Constitution of the Federal Republic of Nigeria, 1999 and of the High Court Law of Kaduna State (Cap 67) 1991 or both?          
Issue 1 is stated in the appellants’ brief to be formulated on grounds 1, 3, 4, and 6 of the Notice of Appeal. However no argument has been presented in respect of grounds 3 and 6. where no issue has been formulated in respect of a ground of appeal, that ground is deemed abandoned and liable to be struck out. Grounds 3 and 6 of the Notice of Appeal are accordingly struck out. In the circumstances the arguments in the respondents’ brief in respect thereof and the response of learned counsel for the appellants in his reply brief go to no issue and shall be disregarded. 

It was argued on behalf of the respondents that the trial court lacked jurisdiction to entertain the respondents’ claims for the following reasons:

(i) The respondents’ claims do not arise within the territorial jurisdiction of the High court of Kaduna State;

(ii) The respondents’ claims relate to causes and matters under Section 251 of the Constitution of the Federal Republic of Nigeria from which the jurisdiction of the State High Courts are excluded or subject to; 

(iii) By virtue of (i) and (ii) above, the respondents’ claims are excluded from the jurisdiction of the High court of Kaduna State by the provisions of Sections 13 and 15 of the High Court Law of Kaduna State 1991.  
Learned counsel for the appellants submitted that the jurisdiction conferred upon a High Court of A State in civil proceedings by Section 272 (1) of the Constitution of the Federal Republic of Nigeria 1999, subject to Section 251 thereof, in only exercisable where the cause of action in such civil proceedings arose or arises within the territorial jurisdiction of such State High Court or is otherwise cognizable within such territorial jurisdiction. He submitted that from the respondents’ Statement of Claim at pages 60-63 of the printed record no event or cause of action accurred or arose within Kaduna State. He submitted that the entire pleadings of the respondents and the reliefs sought therein relate to the Annual general and delegates’ meeting of the N.M.A. held from the 24th- 28th April, 2002 at the Abdulsalam Abubarkar Youth Centre, Minna, Niger Sate. He submitted further that none of the appellants who were sued as defendants reside in or carry on business within Kaduna State. He submitted that there was therefore no nexus between the respondents’ claims before the lower court and Kaduna State such as to have conferred jurisdiction on the lower court under Section 272 (1) of the 1991 Constitution or Section 13 and 15 of the High Court Law of Kaduna State.   
In support of this contention, learned counsel relied on the following authorities: Bashir Mohammed Dalhatu Vs Ibrahim Saminu Turaki & Ors. (2003) 15 NWLR (793) 343 at 355 B; International NIgerbuild Construction Co. Ltd. & Anr. Vs Olalekan Ayinde Giwa (2003) 13 NWLR (836) 69 at 98-99 H-B.

In response to this aspect of the challenge to the court’s jurisdiction, learned counsel for the respondents contended that from the respondents’ statement of claim the cause of action did not arise in Niger State or Lagos State. He argued that the respondents’ action was to forestall a threatened breach of their right constituent with the provisions of the 1999 Constitution, which entitles a person to invoke the jurisdiction of the State High Court to prevent an infringement of his right. He submitted that the respondents’ claim was to protect their vested rights by seeking to guarantee their tenure, which had not been disturbed at the time the suit was filed although there was a reasonable apprehension of disturbance based on the appellants’ alleged antecedents. He argued that the submissions made on behalf of the appellants are misconceived having regard to the peculiar nature of the respondents’ claim.

Learned counsel for the appellants in his reply brief maintained his submission that Section 272 (1) of the Constitution does not confer exclusive jurisdiction on a State High court because it is made subject to Section 251 of the same Constitution. He refereed to the case of: Nigeria Deposit Insurance Corporation Vs Okem Enterprises Ltd. & Anr. (2004) 4 SC ( Part II) 77.


Section 272 of the 1999 Constitution provides:

(1) “Subject to the provisions of Section 251 and other provisions of this Constitution, the High Court of a State shall have jurisdiction to hear and determine any civil proceedings in which the existence or extent of a legal right, power, duty, liability, privilege, interest, obligation or claim is in issue or to hear and determine any criminal proceedings involving or relating to any penalty, forfeiture, punishment or other liability in respect of an offence committed by any person.

(2) The reference to civil or criminal proceedings which originate in the High Court of a State and those which are brought before the High Court to be dealt with by the Court in the exercise of its appellate or supervisory jurisdiction”.
The main relief sought by the respondents in paragraph 9 (i) of their Statement of Claim at page 62 of the printed record is for:


“A declaration that the Annual General and Delegates Meeting of the Nigerian Medical Association held from the 24th to the 28th of April, 2002 at the Abdulsalam Abubarkar Youth Center Minna Niger State of Nigeria and the Election of officers of the Association for the period 2002 to 2204 during which delegates of the various branches from Thirty-five (35) States of the Federation and Abuja Capital Territory attended and actively participated, were valid, proper, lawful and constitutional, and therefore subsisting”. (Emphasis mine).

The also pleaded in paragraph 1 of the Statement of Claim thus:


“The first to the seventh plaintiffs are the incumbent officers of the Nigerian Medical Association they having been duly and constitutionally elected at the Annual Delegates Meeting of the Association held in Minna, Niger State of Nigeria from the 24th to the 28th of April, 2002 and attended by delegates of the Association from Thirty-five (35) States of the Federation and Abuja Capital Territory as follows:  xxxxxxxxxx” (Emphasis mine

It is quite clear from the portion of the pleadings reproduced above that the elections in respect of which the respondents sought declaratory and injunctive reliefs took place in Minna, Niger State and not Kaduna State. The jurisdiction of the High Court of Kaduna State to hear and determine any civil proceedings is derived from Section 272 of the 1999 Constitution, subject to the provisions of Section 251 and any other provisions thereof. It is trite that for the purpose of exercising jurisdiction each State of the Federation is independent of the other and the jurisdiction of its court is limited to matters arising within its territory. See: Dalhatu Vs Turaki (2003) 15 NWLR (843) 310 per Ogundare, J.S.C. at 339 C-D and Ejiwunmi. J.S.C. at 343 B.
There is nowhere in the entire Statement of claim that it is pleaded that any event relating to the subject matter of the suit took place in Kaduna State. Even the respondents at page 9 paragraph 7 .08 of their brief, while contending that the cause of action did not arise either in Niger or Lagos States were unable to state categorically where in fact the cause of action arose. It is evident from the pleadings that the subject matter of the action before the lower court was the elections conducted at the Annual Delegates meeting of the Meeting of the N.M.A. held in Minna, Niger State from 24th -28th April 2002. I therefore hold that the High court of Kaduna State had no territional jurisdiction to entertain the suit. The law is that lack of Jurisdiction to entertain a suit by a court renders all the proceedings therein a nullity. See: I.B.W.A. Ltd. Vs Pavex International Co. (Nig.) Ltd. (2000) 4 SCNJ  200; Oshatoba & Anor. Vs Olujitan & Anor. (2000) 2 S.C.N.J. 159; Urich Auto Supply Co. Ltd. & Anor. Vs Lawrence Azubuike (2002) 16 NWLR (793). 343
At paragraphs 4. 16 – 4.25 their brief, the appellants also Challenged the jurisdiction of the lower court on the grounds that the respondents’ claims are within the exclusive jurisdiction of the Federal High Court by virtue of the provisions of Section 251 (e) and (s) of the 1999 Constitution. Learned counsel for the appellants submitted that the averments in paragraphs 5, 6, 7 and reliefs (i), (ii) and (iii) of the respondents’ Statement of claim complain of wrongs allegedly done to the N.M.A. by the appellants. He submitted that under the common law of England these claims came under the rule in Foss Vs Harbottle (1843) HARE 461 or exceptions thereto  to the effect that the proper person to redress wrongs done to a company or its property is the company itself, subject to recognized exceptions. He referred to the cases of: Alhaji Immam Abubakri & Ors. Vs Abudu Smith & Ors. (1973) A.N.L.R. 634 and Alex Oladele Elufioye Vs Ibrahim Halilu & Ors. (1993) 6 NWLR (301) at 595 E-F in support of the submission that the rule in Foss Vs Harbottle applies not only to companies but also to trade unions and associations, whether incorporated or not and therefore applies to the N.M.A.

Learned counsel submitted that the rule in Foss Vs Harbottle has been enacted and codified in Sections 299, 300 and 301 of the companies and Allied Matters Act Cap 59 LFN 1990 and has become a cause or matter “arising from the operation of the Companies and Allied Matters Act” pursuant to Section 251 (1) (e) of the 1999 Constitution in respect of which the Federal High Court has exclusive jurisdiction. He submitted that the exclusive jurisdiction of the Federal High Court in respect of matters relating to the operation of the Companies and Allied Matters Act is further provided for by Section 7 (1) (b) and (c) of the Federal High Court (Amendment) Decree No. 60 of 1991. 

He referred to Section 7 (1) (u) (i) of Decree 60 of 1991, which provides that the Federal High Court shall have such other civil or criminal jurisdiction as “relate to any matter with respect to which the Federal Military Government has power to make laws”. He referred to items 32 and 49 in the Federal Legislative List in the Second Schedule Part 1 of the 1999 Constitution. He submitted that the Medical and Dental Practitioners Act of Nigeria Cap 221 1990 is an Act of the National Assembly and that Section 14 (4) (a) thereof designates the N.M.A. as a professional association. He contended that the claims of the respondents relate to matters in respect of which the Federal Government has powers to make laws and therefore fall within the exclusive jurisdiction of the Federal High Court.

Learned counsel cited the following cases wherein the provisions of the Federal High Court (Amendment) Decree No. 60 of 1991 were considered: Royal Exchange Assurance (Nig.) Plc Vs Michael G. Anumun (2003) 6 NWLR (815) 52 at 119-120; Mecca Medina Travels Agency Ltd. Vs Cameroun Airlines (1998) 13 NWLR (581) 286.

Learned counsel for the respondents submitted that is the writ of summons and statement of claim of the respondents that must be considered to determine whether or not the trial court had jurisdiction to entertain their claims. For this submission he relied on: Okulate Vs Awosanya (2000) 2 NWLR (646) 520 at 555-556. He submitted that the respondents’ suit before the trial court concerns their rights, privileges and interests as individuals in respect of their respective offices in the N.M.A. He submitted that there is nothing in Sections 270 (1), 272 (1) of the 1999 Constitution or Sections 13 and 15 of the High Court law of Kaduna State that deprives the High Court of Kaduna State of jurisdiction or that vests jurisdiction in the Federal High Court.

He submitted that the jurisdiction of the Federal High Court is statutory and the Court cannot exercise jurisdiction in civil matters outside the purview of Section 251 of the 1999 Constitution and Section 7 of the Federal High Court Act Cap 134 LFN 1990. He relied on: Ndiasu Ltd. Vs Namson Fishing Enterprises 

(2000) FWLR (Pt 7) 1067. (2000) 7 NWLR (664) 214 at 222-223. He submitted further that the provisions of Sections 299-301 of the Companies and Allied Matters Act are not applicable to the respondents’ case. He contended that neither the N.M.A. nor its registered trustees is a party to the proceedings that gave rise to this appeal. He argued that the interpretation of item 49 of the Second schedule Part 1 of the 1999 Constitution by learned counsel for the appellants is extraneous and self-serving. He urged this court to hold that the Federal High Court has neither exclusive nor concurrent jurisdiction with the Kaduna state High Court in respect of the respondents’ claims.  
In the appellants’ reply brief learned counsel submitted that in so far as the respondents had pleaded in paragraphs 6 and 8 of their statement of claim at page 62 of the printed record that the appellants were determined to disturb them in their collective effort to move the N.M.A. ahead and that the intervention of the court was evident that the respondents were suing in respect of wrongs allegedly done to the N.M.A. and therefore the provisions of Sections 299-301 of the Companies and Allied Matters Act are applicable.

For the jurisdiction of a State High Court to be ousted by the Federal High Court pursuant to Section 251 (1) (e) and (s) of the 1999 Constitution, it must be shown that the respondents’ claims before the trial court are “matters arising from the operation of the Companies and Allied Matters Act or any other enactment replacing that Act or regulating the operation of companies incorporated under the Companies and Allied Matters Act.” It is the contention of the appellants that the wrongs complained of by the respondents are wrongs allegedly done to the N.M.A.

It is pertinent to note at this juncture that the N.M.A. was not a party to the suit before the trial court. The plaintiffs sued in their personal capacities although they described themselves as the incumbent officers of the Association. The defendants were also sued in their personal capacities. They were equally described as being a member and past office holders of the association respectively. The Respondent main claim before the trial court as contained in Paragraph 9 (i) of their Statement of Claim is for a declaration that they were duly elected into the offices that they now occupy. In my view their claims cannot by any stretch of the imagination be said to arise from the operation of the Companies and Allied Matters Act. I do not agree with the argument of learned counsel for the appellants that the wrongs complained of are wrongs have been to the N.MA. In fact whether or not any wrongs have been complained of at all is a matter to be addressed at a later stage in this judgment. The aim of the suit according to the respondents was to prevent the appellants, as individuals from disturbing their respective tenures The arguments regarding the application of the rule in Foss Vs Harbottle and sections 299-301 of the Companies and allied Matters Act are therefore not relevant to the subject matter of this appeal. Where the provisions of the Companies and Allied Matters Act are inapplicable it follows that the provisions of the Federal High Court (Amendment) Decree No. 60 of 1991 are equally inapplicable to the circumstances of this case Accordingly I hold that there is nothing in the respondents’ claims that oust the jurisdiction of a State High Court to Entertained them. The relevant State High Court is however not the High Court of Kaduna State, as I have held earlier in this judgment. 

The third issue raised by the appellants under issue 1 is that Sections 13 (2) and 15 of the High Court Law of Kaduna State exclude the jurisdiction of the trial court. This submission is premised on the earlier argument that the trial court’s jurisdiction has been excluded by Sections 272 (1) and 251 (1) (e) and (s) of the 1999 Constitution.

Having held that High Court of Kaduna State has no territorial jurisdiction to entertain the respondents’ claims, it follows that the provisions of Sections 13 (2) and 15 of the High Court Law of Kaduna State are inapplicable to the subject of this appeal.

In conclusion I hereby resolve the first issue in favour of the appellants against the respondents on the ground that the High Court of Kaduna State lacked the territorial jurisdiction to entertain the respondents’ claims.  

As this Court is not the final court in respect of the issue of jurisdiction it is necessary to consider the other issues raised in this appeal so that the decision of this Court on the merits would be available for effective determination in the event of an appeal to the Supreme Court. I am guided in this approach by the decision of the Supreme Court in: Katto Vs Central Bank Of Nigeria (1991( 9 NWLR (214) 216 at 149 per Akpata, JSC.
ISSUE NO. 2

Whether the Respondents have the locus standi and competence to maintain their claims in the lower court?

Learned counsel for the appellants argued in paragraph 6.03 – 6.05 of this brief that from their pleading in paragraphs 1, 7 and 8 and reliefs (i), (ii) and (iii) of their Statement of Claim the respondents averred that all the parties to the suit are members of the N.M.A. He contended that failure to institute the suit in a representative capacity robs the respondents of the locus to sue. He relied on: Timothy Adeilo Adefule & Ors. Vs Bello Oyesile (1989) 5 NWLR (122) 377 at 396 A H and Amusa Momoh & Anor. Vs Jimoh Oluto (1970) A.N.L.R. 121 at 126-127. 

He reiterated his submissions on the applicability of Section 299 of the Companies And Allied Matters Act and the rule in Foss Vs Harbottle (supra) with its exceptions in support of his contention that only the N.M.A. could sue in respect of a wrong done to it. He relied on: Abubakri & Ors. Vs Abudu Smith & Ors. (supra) and Elufioye & Ors. Vs Halilu & Ors. (supra).

Learned counsel referred to the respondents’ statement of claim, particularly paragraphs 7 and 8 thereof and submitted that the pleadings do not disclose what civil rights and obligations of the respondents are being breached or threatened. He submitted further that the pleadings neither state the nature of the acts would affect the respondents. He submitted that the respondents also failed to state any interest or injury that is over and above that of the general membership of the N.M.A. He relied on: Thomas & Ors. Vs Olufosoye (supra) at 273-274 and 277-278.

Learned counsel for the respondents at paragraphs 7.11 – 7.15 of his brief submitted that by the elections conducted by the annual general and delegates meeting of the N.M.A. wherein the respondents emerged as members of the executive council for a two-year term. They acquired a vested interest in their respective offices, which interest was allegedly being threatened by the appellants. He submitted that on this basis the respondents had the requisite standing to sue in order to protect their tenure. He relied on the case of: Jikantoro Vs Dantoro (2004) ALL FWLR 390 at 411 – 412 E-C also reported in (2004) 5 S.C. (Part II) 1; Odeneye Vs Efunnuga (1990) 7 NWLR (164) 618 at 639. He submitted that the respondents had disclosed their interest in the subject matter of the suit and that to deny them locus standi would amount to a gross error. For this proposition he cited the case of: Owodunni Vs Registered Trustees of C.C.C. (2000) 10 NWLR (675) 315 at 346-347. He submitted that the reliefs sought by the respondents enure to their benefit and not to the N.M.A. He rejected the argument of the appellants that the action ought to have been instituted in a representative capacity. He submitted that the authorities of: Adefulu & Anor. Vs Oyesile (supra); Momoh Vs Olotu (supra); Foss Vs Harbottle (supra) and Abubakri Vs Smith (supra) relied on by learned counsel for the appellants are not relevant to the circumstances of this case. Finally he submitted that the entire pleadings of the respondents and not selected portions thereof must be considered to determine whether or not they have locus standi. He relied on: Pan Asian African Co. Vs NICON (1982) N.S.C.C. 293 at 303.

The term locus standi has been defined in its simplest form as “standing to sue”, that is the right to institute an action in a court of law. It has also been held to be a threshold issue, which goes to the root of the whole action because the existence or non-existence of the locus standi of a person instituting an action will determine whether or not he would be entitled to a hearing. See: Thomas & Ors. Vs Olufosoye & Ors. (1986) 5 NWLR (18) 669; also reported in (1986) A.N.L.R. 261; FMB Ltd. Vs N.D.I.C (1995) 6 NWLR (400) 226. It is settled that in order to determine the locus standi of a plaintiff in an action the court must examine the statement of claim, which must vest the cause of action in the plaintiff. See: Thomas Vs Olufosoye (1986) A.N.L.R. 261 at 261 at 283; Adefulu Vs Oyesile (supra) 410 H; Abraham Adesanya Vs President of the Federal Republic of Nigeria & Anor. (1981) A.N.L.R. 1 at 54. The statement of claim must show the respondents’ legal authority to demand the declaration sought and must disclose their right, which had been injured or which is likely to be injured and for the protection of which they need the remedy of an injunction. 

I have held in the course of this judgment that the respondents instituted the suit before the trial court in respect of their individual rights and not in respect of wrongs allegedly done to the N.M.A. While the N.M.A. may have a right to have its affairs steered by a president, vice-president and so on in accordance with the provisions of its constitution, there is no vested right or interest in the N.M.A. to have the respondents in particular occupying those offices. The action at the trial court was therefore in respect of their individual personal interests in holding those offices. The issue of instituting the action in a representative capacity therefore does not arise.

I adopt and apply the reasoning above in respect of the appellants’ contention that the provisions of the Companies and Allied Matters Act are applicable to the suit and hold that there is no wrong alleged against the N.M.A. to warrant the Association instituting the action in its name.

The other issue to consider is the respondents’ right, which had been injured or which is likely to be injured and for the protection of which they need the remedy of an injunction. Paragraphs 1, 2, 6 and 7 of the Statement of Claim are relevant in this regard and are reproduced hereunder:

1. “The first to the seventh plaintiffs are the incumbent officers of the Nigerian Medical Association they having been duly and constitutionally elected at the Annual Delegates Meeting of the Association held in Minna, Niger State of Nigeria from the 24th to the 28th of April, 2002 and attended by delegates of the Association from Thirty-five (35) states of the Federation and Abuja Capital Territory as follows: X X X X X X  X X X X

5. The plaintiffs aver that the objection raised by the Defendants in their previous suits No. FHC/L/C/297?2002 dated 28th March, 2002 before the Federal High Court, Lagos Against the past President, Nigerian Medical Association, Dr. Dominic Osaghae and six other as Defendants – did not concern or refer as Defendants – did not concern or refer to any one of the present plaintiffs nor did any subsequent order of the said Federal High Court, Lagos; so also is the latter motion No. KDH/Z/46/2002 dated the 28th of June, 2002 brought before this Honorable Court by the present Defendants who have ever since abandoned both matters clearly due to their lack of good faith and seriousness.

6. At the trial of this suit evidence shall be led to show how determined the Defendants are to Continuously disturb disrupt and disorganize the plaintiffs in their collective effort to move the Nigerian Medical Association ahead as provided by the constitution of the Association and thus the urgent need for a judicial intervention.

7. The plaintiffs being bona fide members of the Nigeria Medical Association in their respective positions and ranks within the Association have been and are still being openly and clandestinely threatened and harassed by the Defendants sometimes collectively and some \times individually – Letter No. GFC/LIT/09/2002 dated Friday, September 13th 2002 from Messers Gani Fawehinmi and Company addressed to the Registrar, Medical and Dental Council.”

From paragraphs 1 and 5 of the Statement of claim it is clear that the position of the respondents is that they were duly and constitutionally elected into the offices they now occupy at the annual general and delegates meeting of the N.M.A. that took place in Minna, Niger State from 24th – 28th April 2002 and further that certain suits earlier instituted by the appellants did not concern or refer to them. What then is the injury, real or threatened that gave rise to the suit? As I had observed earlier it is important to bear in mind the fact that the respondents were seeking declaratory and injunctive reliefs before the trial court. There is nothing in the entire statement of claim to show that there was any challenge to their election at time the suit was filed. Their pleadings were to the effect that any suits that were in existence at that time had nothing to do with them. The pleading in paragraph 6 of the Statement of claim that evidence would be led to show “how determined the defendants are to continuously disrupt and disorganise the plaintiffs” and in paragraph 7 that the plaintiffs have been threatened and harassed, without stating in what way, does not amount to a threat or injury to the rights of the respondents in the context of their claims before the trial court. What would be the purpose of a declaration of a state of affairs when there has been no challenge to that state of affairs? My answer would be none. In so far as the respondents failed to disclose a cause of action in their pleading I hold that they had no locus standi to institute the action before the trial court accordingly had no jurisdiction to entertain their claims. I therefore resolve the second issue in favour of the appellants against the respondents.

ISSUE NO 3

Assuming that the lower court has jurisdiction and the Respondents have locus standi, whether the Respondents had established or proven their claims as to be entitled to judgment in the lower court?

In view of my finding in respect of issue 2 above that the respondents lacked the locus to institute the suit before the trial court it becomes unnecessary to consider whether, the respondents had established their claims before that court or not. See: Abraham Adesanya Vs President of the Federal Republic of Nigeria & Anor. (supra) at 54.

In conclusion the appeal succeeds. The judgment of the High Court of Kaduna State, Zaria Division delivery by Dogara Mallam, J on 12th November 2003 in suit No. KDH/Z/46/2002 is hereby set aside. The said suit No. KDH/Z/46/2002 is hereby struck out for want of jurisdiction. The parties shall bear their respective costs.

KUDIRAT MOTONMORI OLATOKUNBO KEKERE-EKUN

JUSTICE, COURT OF APPEAL
Nwabu’ A. Okoye for the Appellants.

Tafa Ahmed for the Respondents.

CA/K/93/04
JUDGMENT

(DELIVERED BY BABA ALKALI BA’BA, JCA)

I have had the privilege of reading in draft the judgment just delivered by my learned brother, Kekere-Ekun, JCA, and I agree with her reasoning and conclusion.

The main issue for determination in this appeal is whether the Kaduna State High Court has jurisdiction to hear and determine the suit having regard to the fact that the cause of action, the subject matter of the action took place in Minna, Niger State of Nigeria as clearly shown in paragraphs 1 and 9(1) of the statement of claim.

The said paragraphs read:

“1.   The first to the seventh plaintiffs are the incumbent officers of the Nigeria  Medical Association they having been duly and constitutionally elected at the Annual Delegates meeting of the Association held in Minna, Niger State of Nigeria from the 24th to the 28th of April, 2002 and attended by delegates of the Association from thirty-five (35) States of the Federation and Abuja Capital Territory as follows………………….”

“9(i) A DECLARATION that the Annual General and Delegates Meeting of the Nigerian Medical Association held from the 24th to the 28th of April, 2002 at the Abdulsalam Abubakar Youth Centre Minna Niger State of Nugeria and the election of officers of the Association for the period 2002 to 2004 during which delegates of the various branches from thirty-five (35) States of the Federation and Abuja Capital Territory attended and actively participated, were valid proper lawful and constitutional and therefore subsisting.”

It is clear from the paragraphs of the statement of claim reproduced that the suit ought have been instituted against the appellants in Niger State Nigeria where the cause of action arose as no event whatsoever relating to the election of the Nigeria Medical Association took place in Kaduna State in April, 2002.

The occurrence of the whole event in Niger State is a feature which prevents the kaduna State High Court exercising its jurisdiction. Courts ought to bear in mind that jurisdiction is not to be assumed, but must be based on the constitutional provisions that established the court. See Onuoha vs. Okafor & ors. (1983) 2 SCNLR 244. Clearly, Kaduna State High Court has no territorial jurisdiction going by the provision of the constitution to entertain the suit under consideration.

It appears also that going by the averments in paragraph 2 of the statement of claim and the provisions of order 10 rule 4 of the Kaduna State High Court (Civil Procedure) Rules, 1987, Cap 55 laws of the Kaduna State of Nigeria 1991, the Kaduna State High Court ought not to have entertained the action as none of the defendants at the material time was resident in any judicial Division of the Kaduna State of Nigeria. The respondent by their own showing in their paragraph 2 of their statement of claim clearly stated that all the defendants at the material time were resident in Lagos. Paragraph 2 of the statement of claim reads:

“2. To the best of the plaintiffs knowledge individually and collectively, the first, second, third and fourth defendants are all resident in Lagos and are, at all times relevant to this suit in the following capacities or status in the ?Nigerian Medical Association.”  
Order 10 Rule 4 of the Kaduna State (Civil Procedure) Rules, 1987 Cap. 55 Laws of the Kaduna State of Nigeria reads;


“All other suits shall be commenced and determined in the Judicial Division in which the defendant resides or carries on business or in which the cause of action arose. If there are more defendant than one resident in different Judicial Divisions, the suit may be commenced in any one of such Judicial Divisions; subject, however, to any order which the court may, upon the application of any of the parties, or on its own motion, think fit to make with a view to the most convenient arrangement for the trial of such suit.”

It is clear from both the provisions of the Constitution and the Kaduna State High Court (Civil Procedure) Rules, 1987 Cap.55 Laws of the Kaduna State of Nigeria that, the Kaduna State High Court lacked the jurisdiction to hear and determined the suit. It is an elementary principles of law that where a court lacks jurisdiction, its decision in the action must be declared a nullity.  It appears to me to be clear from paragraph 2 of the statement of claim and order 10 Rule 4 of the Kaduna State High Court (Civil Procedure) Rules that the Kaduna State High Court lacks the jurisdiction to entertain the action.
It follows that where a Court decision has been declared as lacking in jurisdiction by the Court of Appeal to hear and determine a matter, then whatever orders made by the trial court cannot be valid and further orders cannot be made thereon by the Court of Appeal. See I.B.W.A. vs Pavex International Co. Nig. Ltd. (2000) 4 SCNJ 200.

Considering the appeal on its merit, after a careful examination of the whole averments in the statement of claim, I am of the view that not reasonable cause of action has been disclosed worthy of adjudication threats without more in my humble opinion are not sufficient to warrant the instituting of an action. The acts of the appellants giving rise to the action have not been clearly stated in the statement of claim.

A reasonable cause of action has been defined to mean a cause of action which (when only the allegations in the statement of claim are considered) has some chance of success. See Thomas vs. Olufosoye (1986) 1 NWLR (Pt. 18) 669; Egbue vs. Araka (1988) 3 NWLR (Pt.84) 598; Drummond Jackson vs. British Medical Association & ors. (1970) 1 WLR 688 at 696.

In determining the cause of action or a reasonable cause of action, it is irrelevant to consider the weakness of the plaintiff’s claim; what is important is to examine the averments in the statement of claim and see if they disclose some cause of action or raise some questions. 
Assuming, there is a cause of action, having regard to the time the cause of action accrued, that is 24th – 28th day of April, 2002, in respect of an election for two years term, the cause of action certainly is no longer in existence because the tenure of offices must have since expired by 2004. this being the case, the appeal is merely academic.

For these and the more fuller reasons contained in the leading judgment, I also allow the appeal. I abide by the consequential orders in the lead judgment.









BABA ALKALI BA’BA









JUSTICE, COURT OF APPEAL.   
CA/K/93/04

JUDGMENT 

(DELIVERED BY ABUBAKAR ABDULKADIR JEGA, JCA)

I have had the opportunity to read before now the judgment of my learned bother, Kekere-Ekun JCA just delivered. Her Lordship has lucidly and succinctly dealt with all the issues arising for determination in this appeal. I entirely agree with the reasoning and conclusion arrived at. Accordingly, I also allow the appeal and I abide by the consequential orders in the leading judgment.
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