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COURT – Charges – Defective charge – Duty on court to protect accused therefrom.

CRIMINAL LAW AND PROCEDURE - Arraignment – Procedure therefore – When can be quashed.

CRIMINAL LAW AND PROCEDURE – Charges – Defective charge – Duty on court to protect accused therefrom.

CRIMINAL LAW AND PROCEDURE – Charges – Objection thereto – Grounds upon which it can be raised.

CRIMINAL LAW AND PROCEDURE – Criminal trial – Presence of accused – Pyhsical presence of accused person in court – Whether mandatory – When unnecessary.

Issues:

1. Whether the trial court was right to have fixed the criminal matter for trial when the appellants’ motion to quash the charge and other processes against them or for a stay of same had not yet been taken or heard.

2. Should the trial court have fixed the criminal matter for trial when there was no application before it for the case to proceed to trial?
3. Whether the physical presence of an accused person in court is mandatory before a motion to quash the charge filed before trial on behalf of such an accused can be heard or taken by the court before trial.
Facts:

Then appellants were the 7th and 8th accused person with others charged along with criminal offences at the High Court. The appellants in particular were charged with perversion of course of justice contrary to section 126(1) of the Criminal Code Law, Cap. 32 Volume 2, Laws of Lagos State, 1994. The other 1st to 6th accused persons were charged with the offence of murder.

Before the trial of the accused persons, counsel to the appellants filed on their behalf a motion on notice praying for an order quashing the preferment of information, courts of charges, trial, production or reproduction warrants and every other process in the charge and information against the appellants. In the alternative, counsel sought an order that they be stayed pending the determination of the judicial review in suit No. ID/70M/2003: Chief Gabriel Ezeze & Azubuike Ezeze v. (1) Inspector General of Police; (2) Attorney-General of Lagos State and 3 DPP Lagos State which was pending before the Administrative Judge of the Ikeja Judicial Division of the High Court. 

The application was fixed for hearing on the 16th of June, 2003 on which day the appellants were absent from the court. Counsel to the appellants was ready to move the application despite the absence of his clients from the court. The prosecution, however, requested for time to enable them respond to the suit was adjourned to 14th July, 2003 for mention. When the case came up on that date, all the accused persons were recorded by the trial court as “not produced”. The counsel for the appellants asked for a date to move the motion to quash or stay. The prosecuting counsel still not having reacted to the motion prayed for an adjournment to a date when the accused persons would be produced in court. The defence counsel opposed the application foe an adjournment to a date the accused persons would be present in court submitting that the accused persons need not be in court when their application to quash would be taken.

Inin ruling on the submissions of counsel, the trial court adjourned the case for trial. Dissatisfied with ruling, the appellants appealed to the Court of Appeal contending that the fixing of the charge for trial was wrong in law having regard to the fact that the motion dated was wrong in law having regard to the fact that the motion dated 9th  June, 2003 to quash or stay was still pending.

Held (Unanimously allowing the appeal);

1. On when arraignment of accused person can be quashed -

Once an indictment is before the court, the accused must be arraigned and tried unless;

(a) On a motion to quash it is held detective in substance or form; or 

(b) Matter in bar is pleaded and the plea is tried or confirmed in favour of the accused; or 

(c) A nolle prosequi is entered by the Attorney-General which cannot be done before the indictment is filed; or

(d) The indictment discloses an offence which a particular court has no jurisdiction to try; or 

(e) Where a particular criminal proceeding constitute an abuse of the process.

(Pp. 501-502, paras. H-D)

2. On Grounds for objecting to an indictment –

The following is a list of grounds upon which a valid objection can be raised to an indictment:

(a) If the indictment has been preferred otherwise than in accordance with the provisions of the law; or

(b) If it is drafted otherwise than in accordance with the law, for instance, if it is insufficiently or incorrectly particularized or it charges more than one offence in one count; or 

(c) If it has not been preferred within the time allowed by the law; or

(d) If it has not been signed in accordance with the dictates of the law; or

(e) If the time limit for the beginning of trial has not been complied with; or

(f) If it charges an offence that is unknown to law; or

(g) If it charges any offence in respect of which necessary consent to the institution or confirmation of the prosecution has not been obtained; or

(h) If it charges an offence in respect of which any relevant limitation period had expired before the commencement of the prosecution: or

(i) If it charges the accused of an offence of which he had already been convicted or acquitted or pardoned; or 

(j) If it charges a person who is immune from prosecution or whose acts at the relevant time were not susceptible to the jurisdiction of the court either by reason of age or being incapable, in law, of committing the offence charged; or 

(k) If charges a person who has been extradited from abroad with an offence that was not covered by the extradition proceedings.

[Fawehinmi v. A.-G., Lagos State (No. 1) (1989) 3 NWLR (Pt. 112) 707 referred to.] (Pp.502 – 503, paras, D – B).

3. On whether physical presence of an accused in court mandatory –

By virtue of section 210 of he Criminal Procedure Law, Cap. 33 Laws of Lagos State, 1994 every accused person shall, subject to the provision of section 100 and of section 223(2), be present in court during the whole of his trial unless he misconducts himself by so interrupting the proceedings or otherwise as to render their continuance in his presence impracticable. The accused should be present at his trial so that he may hear the case made against him and have the opportunity of answering it. However, such presence to be meaningful does not mean physical attendance but it must carry along with it a real capability of the accused person to understand the nature of the proceedings. (Pp. 503, paras. G – H; 504, paras. A – C)

4. On when physical presence of accused person in court not necessary –

By virtue of sections 100 and 223(2) of the Criminal Procedure Law, Cap. 33 Laws of Lagos State, 1994, the presence of an accused person can be dispensed with if the punishment that the offence carries does not exceed N100 or more than six months and if the accused is of unsound mind and prone to disturbing the proceeding. Both of the sections provide exceptional circumstances that would justify proceeding with the trial in the absence of the accused. In the instant case, the presence of the accused persons in court before their counsel could move the motion was not mandatory. (Pp. 503 – 504, paras. H – A)
5. On what constitutes valid arraignment –

The following constitute the proper procedure for a valid arraignment:

(a) The accused person who is to be tried shall be physically placed before the trial court unfettered; and 

(b) The charge preferred against him shall be understands to the satisfaction of the judge by the registrar of the court or any other designated officer of the court; and 

(c) The accused shall then be called upon to plead instantly to the charge; and      
(d) The plea of the accused shall also be instantly recorded by the judge.

[Rufai v. State (2001) 13 NWLR (Pt. 641) 424 referred to.] (P. 504, paras. D-F]

6. On Duty on court to protect accused person from abuse and injustice –

The courts ahs the jurisdiction to safeguard an accused person from oppression or prejudice. The court will fail in its fundamental duty if, in the face of a defective or bad charge, it refuses to entertain the application to quash and hastily proceeds to set the criminal case down for trial. The court has the power and duty to stop a prosecution which on the facts creates abuse and injustice. If the information is defective, it is immaterial whether the accused person is present or not. [Fawehinmi v. A.-G., Lagos State (No. 1) (1989) 3 NWLR (Pt. 112) 707 referred to.] (pp. 504 – 505, paras. G – B)
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Appeal:

This was an appeal against the ruling of the High Court which adjourned for trial instead of hearing the motion to quash or stay filed by the appellants. The Court of Appeal in a unanimous decision, allowed the appeal. 
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